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APPENDIX -12 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

23-05-2022 

(CASE NO- G.R. 5019/2016) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Sri Dipak Paul 

Represented By  Smti. Bandhana Boro, Learned APP 

Accused persons 1. Sri Bijon Kar 

S/o- Late Birendra Kishor Kar 

2. Sri Apurba Das 

S/o- Sri Jogesh Das 

Both are of village Simuluguri colony  

P.S.- Thelamara 

District- Sonitpur, Assam 

Represented by Sri P. Biswas 

 

APPENDIX -13 

Date of offence 07-12-2016 

Date of FIR 08-12-2016 

Date of charge sheet 29-12-2016 

Date of charge frame 12-03-2018 

Date of commencement of evidence 03-04-2018 

Date on which judgment is reserved 09-05-2022 

Date of judgment 23-05-2022 

Date of the sentencing order, if any NIL 
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Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

A-1 Bijon Kar 09-12-16 09-12-16, 

20-12-17 

Sections 

341, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 

A-2 Apurba Das 09-12-16 09-12-16, 

20-12-17 

Sections 

341, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 

 

APPENDIX -14 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Sri Dipak Paul  Other witness(Informant) 

PW2 Anima Paul Other witness 

PW3 Gopal Dutta Other witness 

PW4 Lipika Paul Other witness 

PW5 Saraswati Dutta Other witness 

PW6 Badal Dutta Other witness 

PW7 Dr. P.K. Sahu Other witness 

PW8 Smti Sulekha Dhar Other witness 
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B. Defence Witnesses, if any:  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 

 

C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 Ext. 1 Ejahar 

2 Ext. 1(1)  Signature 

3. Ext. 2 and Ext. 3 Injury Certificates 

4. Ext. 2(1) and Ext. 

3(1) 

Signatures 

 

B. Defence: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 



P a g e  | 4 

CASE NO: G.R. 5019/2016 
 

NIL NIL NIL 

 

 

JUDGMENT 

  

1. The informant, Dipak Paul had lodged the ejahar in 

this case on 08.12.2016 alleging that on 07.12.2016 at 

about 7.00 PM, when he was returned from Borgaon Daily 

Bazar to his home, at Simoluguri Colony, near Durga 

Mandir, at that time A1 and A2 had obstructed him without 

any reason and started punching him on his face and nose. 

When he started hue and cry then the local people came 

out along with his relative sister Smti Saraswati Dutta. A1 

and A2 also assaulted her and injured her.  A1 and A2 had 

throw his bicycle towards his right leg and injured his leg. 

A1 and A2 has also abusing him with dire consequence. 

Hence, this case. 

2. Upon receipt of the ejahar, the police registered 

Thelamara Police Station case no: 128/2016 under Section 

341, 325, 294, 506, 34 of Indian Penal Code, 1860 

(hereinafter referred to as IPC). After completion of the 

investigation the police submitted charge-sheet against A-1 

and A-2 under Sections 341, 323,294, 34 of IPC. 

3. A-1 and A-2 entered trial and after furnishing with 

the copies of the relevant documents in compliance with 

Section 207 of Cr.P.C and upon finding sufficient materials 

against A-1 and A-2, offence under Sections 341, 323, 294, 
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34 of IPC was framed and was explained to A-1 and A-2 to 

which they pleaded not guilty and claimed to be tried. 

4. In this case the prosecution has adduced as many as 

eight numbers of PW’S to prove the case. In this case the 

statement of A-1 and A-2 are hereby recorded and the plea 

is of total denial. The defence does not want to adduce any 

DW’s from their side.  

5. I have heard arguments of the learned defence 

counsel and the learned Asst. P.P. I have perused the 

evidence on record and scrutinized the evidence on record.  

6. Upon hearing and on perusal of the case record I 

have framed the following points for determination- 

(I) Whether, on 07.12.2016 at about 7.00 PM A1 and A2 

in furtherance of their common intention, wrongfully 

restrained the informant and thereby committed an offence 

punishable under Sections 341, 34 of Indian Penal Code?  

(II) Whether, on 07.12.2016 at about 7.00 PM A1 and A2 

in furtherance of their common intention, committed 

voluntarily caused hurt to the informant and thereby 

committed an offence punishable under Sections 323, 34 

of Indian Penal Code? 

(III) Whether, on 07.12.2016 at about 7.00 PM A1 and A2 

in furtherance of their common intention, made obscene 

act and word to the informant’s paternal uncle  and 

thereby committed an offence punishable under Sections 

294, 34 of Indian Penal Code?  

 

DISCUSSION, REASONS AND DECISION THEREOF: 
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For the sake of convenience all the points are clubbed 

together:  

7. PW-1/Informant (Dipak Paul) has deposed in his 

evidence that they are from the same village. The incident 

took place 1 year 4 months ago near the Kali Mandir near 

his house at around 7.00-7.30 PM. He was coming on his 

bi-cycle from daily bazaar, A-1 first obstructed his path and 

A-2 obstructed his path later and tried to beat him and 

when PW-1 raised hue and cry then A-1 strangulate his 

neck with his hand. At that time one Gopal(PW-3) and 

Saraswati(PW-5) was coming through that road. They 

asked A-1 and A-2 why they were beating PW-1. On asking 

A-1 and A-2, A-2 chased them to beat and A-1 pulled PW-1 

near the Mandir. PW-1’s relative Anima Paul(PW-2) came 

to save him but A-1 and A-2 attacked her also. He 

sustained injuries on his chest, waist, leg. Ext-1 is FIR and 

Ext-1(1) is his signature. 

8. On cross examination PW-1 stated that he had not 

written Ext-1 by his own hand. One Enamul wrote his FIR. 

He lodged the FIR on the next day during afternoon. He 

has no dispute against A-1 and A-2, neither A-1 and A-2 

has any dispute against him. He had not stated before 

Police that A-1 and A-2 had obstructed him and A-1 tried 

to strangulate his neck and pulled him near the Mandir and 

he sustained injuries. 

9. PW -2 (Anima Paul) had stated in her evidence that 

when her husband was coming from Bazar, A-1 and A-2 

pulled his bi-cycle and beat him. When Gopal(PW-3) and 
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Saraswati(PW-5) tried to stop them, A-1 & A-2 both 

attacked them and therefore, Saraswati (PW-5) sustained 

injuries and had 4 stitches on her head. A-1 had tried to 

strangulate informant neck by his hand and A-2 had 

beaten him. When she tried to stop A-1, then A-1 & A-2 

pulled her hair and punched her. 

10. On her cross examination PW-2 stated that  she has 

no dispute nor any enemity with A-1 & A-2. The distance 

from her house to Police Station is 20-30 minutes. On the 

incident day she took her husband to Police Station. 

11. PW -3 (Gopal Dutta) had stated in his evidence that 

when he was returned from shop with his sister, he saw a 

cycle lying near Kali Mandir. he seen A-1 & A-2 both had 

beaten informant. When he tried to stop A-1, A-1 punched 

him 3-4 times and A-2 had thrown the cycle toward his 

sister Saraswati (PW-5) and she was injured. 

12. In his cross examination he stated that the distance 

from his house to place of occurrence is 30-40 Mtr. On the 

same day he given his statement. The Kali Mandir has no 

proper electricity connection and therefore, that was dark. 

In the dark place, PW-3 heard that some one has beaten 

somebody.  He had not seen who beat whom. 

13. PW -4 (Lipika Paul) had stated in her evidence that 

she saw the incident and heard that A-1 and A-2 had 

beaten PW-1/informant and Saraswati(PW-5) was injured 

and lying on road. She called Ambulance. She saw that A-1 

strangulate his neck and A-2 had beaten him and took him 

to the back side of the Mandir. 
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14. In her cross examination, PW-4 stated that at the 

time of incident, she was watching Television. After 

hearing hue and cry, she went to the place of incident. The 

Kali mandir has electricity connection and at the time of 

incident the light was on. She has not seen that A-1 and A-

2 had beating informant. 

15. PW -5 (Saraswati Dutta) had stated in her evidence 

that when they were returned from market, she saw that 

A-1 & A-2 both had fight with informant. A-1 strangulate 

the neck of the informant. When her brother(PW-3) asked 

A-1 not to beat the informant/PW-1, then A-2 came and 

punched her brother(PW-3) for 4-5 times. when she tried 

to save her brother(PW-3), A-2 throw the cycle on her 

back. Thereafter both A-1 and A-2 beat her brother. 

16. In her cross examination PW-5 stated that at the 

time of incident, there was no light in the place of incident. 

There were no shops and house near the place of 

occurrence. Police recorded her statement on the next day. 

17. PW -6 (Badal Dutta) had stated in his evidence that 

informant was in intoxicated condition and scolding 

someone. He heard that the informant/PW-1 had an 

altercation between someone. When PW-6 came to place 

of occurrence, A-1 and A-2 and informant/PW-1, PW-3, 

PW-4 had verbal altercation among them. The 

informant/PW-1 was not there and informant drink 

frequently. 

18. In his cross examination PW-6 deposed that the 

informant/PW-1 frequently drink alcohol and scolds people. 
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He has not seen any fight in the place of occurrence. There 

were not having altercation but was talking loudly. 

19. PW -7 (Dr. Pallav Kumar Shah) had stated in his 

evidence that he examined Saraswati Dutta and found 

clean lacerated wound “2x1” cm size on frontal region of 

the head. The nature of injury was simple by blunt weapon 

he examined Dipak Paul and found contusion “2x1” cm on 

left knee. There was a abrasion “3x1” in oral cavity on right 

lateral cheek. The nature of injury was simple by blunt 

weapon. Ext-2 and Ext-3 are the injury report and Ext-2(1) 

and Ext-3(1) are his signatures. 

20. In his cross examination, he deposed that Ext-2 and 

Ext-3 are injury certificate not report. No case number 

mentioned in the registration number of the patients. PW-7 

had not mentioned the age of the injury. He stated also 

that such types of injury can also be caused by falling on 

rough and hard substances. 

21. PW -8 (Sulekha Dhar) had stated in her evidence that 

the informant/PW-1 was drunken state and made hue and 

cry. Therefore the neighbour came and stopped him to 

make any noise. A1 and A2 were present there. The 

wife(PW-2) of the informant/PW-1 had taken informant to 

their home. Saraswati Das(PW-5) has started assaulting A1 

and A2. 

22. In her cross examination PW-8 stated that the 

incident occurred at Durga Mandir. Informant/PW-1 always 

having drink in market and came to house and made 

nuisance. On the incident day also he was in drinking 
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state, so the local people came out and tried to stopped 

him. Saraswati Das(PW-5) started beaten A-1 and A-2. A-1 

and A-2 had not assaulted the informant/PW-1 and 

Saraswati Das(PW-5). 

23. There is no denial of the fact that the injured had 

sustained injuries and it appears on perusal of the evidence 

of PW-7 i.e. medical officer wherein he had stated about 

the injuries sustained but the opinion of the medical officer 

is of an expert opinion and it requires sufficient 

corroboration to prove it. There is no corroboration in the 

story of the prosecution.  

24. It is also seen that the prosecution case has been 

supported by PW-2, PW-3, PW-4,PW-5, who are the 

related to the informant/PW-1. They will have a natural 

tendency to support his case. As such their version of the 

incident cannot be taken as gospel truth. On the contrary 

PW-6 and PW-8 are independent witness has deposed the 

different story. 

25. Learned Asst. P.P. has submitted that it is well 

established from the evidence of the prosecution witnesses 

that A-1 and A-2 wrongfully restrained the informant (PW-

1) and assaulted him. He has also contended that A1 and 

A2 caused injuries to the informant/PW-1. Thus learned 

Asst. P.P. has submitted that the prosecution has 

succeeded to prove the case against A-1 and A-2 beyond 

all reasonable doubt and as such, A-1 and A-2 are liable to 

be convicted and sentenced in accordance with law.  
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26. On the other hand, learned counsel for A-1 and A-2 

has submitted that prosecution has failed to prove the case 

against A-1 and A-2 beyond all reasonable doubt in as 

much as evidence of the informant (PW-1) has not been 

supported corroborated by other independent prosecution 

witnesses. He has contended A-1 and A-2 assaulted him 

and caused injuries, but, other independent witnesses have 

stated that no incident of assault took place and only 

altercation took place between both the sides. Thus, 

learned counsel for A-1 and A-2 has submitted that they 

are liable to be acquitted of the alleged offences. 

27. Point for determination no. (i) relates to commission 

of offence of wrongful restraint by A-1 and A-2. Wrongful 

restraint has been defined under Section 339 of the Indian 

Penal Code which says that whoever voluntarily obstructs 

any person in such a way as to prevent him from 

proceeding in any direction in which he has a right to 

proceed, commits wrongful restraint of that person. 

According to this Section, the obstruction must be 

voluntary and the person obstructed must be prevented to 

proceed in any direction in which he has a right to 

proceed. PW-1 is the informant cum victim who has stated 

in his evidence that on the day of occurrence, A-1 and A-2  

had obstructed and punched him. PW-1 to PW-5 had 

stated in their evidence that they were present at the time 

of occurrence and they saw altercation taken place 

between both the sides but no one had seen he was 

obstructed by A-1 and A-2. Thus, it is found from the 



P a g e  | 12 

CASE NO: G.R. 5019/2016 
 

evidence of PWs, that A-1 and A-2 had not restrained PW-

1. In absence of specific evidence as regards proceeding to 

any direction by PW-1 and obstructing him to proceed to 

such direction, mere statement of restraining cannot be 

said to be wrongful restraint. In view of the above 

discussion, I am of the considered opinion that the 

prosecution has failed to prove the offence under Section 

341 of the Indian Penal Code against A-1 and A-2. 

28. From the evidence of the witnesses, it can be said 

that there is no dispute about the examination of the 

victims by the Doctor and there is no dispute that 

informant sustained injuries. To understand how the 

victims sustained injuries, it will be proper to see the 

evidence of victims. Moreover, it has been corroborated 

other evidences on record or other witnesses that injury 

sustained by the victims was actually caused by A1 and A2. 

29. In this case, the prime accusations levelled against A-

1 and A-2 by the informant/PW-1 that on the incident day, 

when informant/PW-1 was returned he was beaten by A-1 

and A-2 and when Saraswati Dutta(PW-5) came there, she 

was also beaten by A-1 and A-2. 

30. Now, the question that discloses before the court is 

that all eight witnesses have not categorically stated the 

involvement of A-1 and A-2 on the injury upon the body of 

the victims. 

31. The prosecution has rightly argued that since PW-1 

and PW-5 were the victims and their evidences are 

sufficient to convict A-1 and A-2 but, they have 
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categorically stated that A-1 and A-2 assaulted them and 

injured them. The prosecution has brought PW-6 and PW-8 

who are the independent witnesses and they deposed that 

A-1 & A-2 had not beaten the victims. 

32. Therefore it is difficult to hold that the PW-1 & PW-5 

sustained injury by A-1 and A-2. It is clear that A-1 and A-2 

were present there but it is not proved by the prosecution 

that A-1 and A-2 assaulted the informant/PW-1 and PW-5.  

33. In this case, the prosecution side failed to adduce 

any sort of evidence upon which this court may presumed 

that A-1 and A-2 had committed the alleged offence as it 

was stated by the all PWs.  

34. Further from the evidence of the PW’s including the 

informant of this case none of the PW’s have mentioned 

about the fact that what were the exact words used by A-1 

and A-2. Mere use of words is not sufficient to attract the 

provision of Section 294 of IPC. In order to attract the 

provision of Section 294 of IPC the exact words used by A-

1 and A-2 should come to light and the PW’s must use the 

exact words which were stated by A-1 and A-2.  

35. In the case of PREETHIMON Vs. STATE OF 

KERELA reported in 2008 CrLJ 1233 (Ker) the Hon’ble 

KERALA HIGH COURT has held that in order to constitute 

an offence under this section the words should be the 

exact words used by the accused person. In reference to 

this case it means that the words i.e. slang words used by 

the accused person and none of the PW’s have mentioned 



P a g e  | 14 

CASE NO: G.R. 5019/2016 
 

about the slang words or which were the slang words 

spoken by the accused person.  

36. In this case the prosecution has failed to bring out 

the exact words used by A1 and A2 to light.  

37. From the close scrutiny of evidence of PW’s none of 

the ingredients of Section 294 of IPC could be made out in 

this case.  

38. It is settled law of land that there should not be an 

offence which was done without evil mind and at the 

juncture the court wants to refer a very famous Latin 

Maxim i.e. “Actus Non Facit Reum Nisi Mens Sit Rea” 

meaning thereby an act committed without guilty intention 

cannot be termed as an offence or crime which is 

punishable under the Indian Penal Code until and unless 

some of the offences of the Code the “Doctrine of Means 

Rea” excluded like the offences punishable under Motor 

Vehicle Act, NDPS Act, Food Adulteration Act etc. The 

offences which are punishable under the Indian Penal Code 

excluding some of the offences where strict liability 

incorporated with, the act of the accused has to be 

followed by a guilty intention or mens rea. In this case, 

now coming to the inflicting physical assault, the informant 

has claimed that he was firstly assaulted and thereafter 

victim was assaulted.  

39. In the light of all the aforesaid discussion, this court 

is of considered opinion that although the witnesses have 

deposed that A-1 and A-2 had assaulted the victims on the 

date of alleged incident. The prosecution also failed to 
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prove if any guilty intention on the part of A-1 and A-2, 

and further there may be two kinds of views which the 

court may enclose for drawing inference of existence or 

non-existence of the alleged incident. Where in a case two 

shorts of views regarding involvement of accused with the 

alleged incident is possible and one view which may inflict 

the accused and another which may favours the accused, 

in that circumstances the view favours the accused has to 

be adopted and that is the settled propositions of law.  

40. It has also come to light that the prosecution has 

failed to bring out the necessary ingredients of Sections 

341, 323, 294, 34 of IPC.  

41. This court has also taken into consideration the 

statement of A-1 and A-2 under Sec 313 of Cr.P.C and his 

plea is of total denial.  

42. The golden rule that runs through the web of civilized 

criminal jurisprudence is that an accused is presumed to be 

innocent unless he is found guilty of the charged offence. 

Presumption of innocence is a human right as envisaged 

under Art.14 (2) of the International Covenant on Civil and 

Political Rights 1966. Art.11(1) of the Universal Declaration 

of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until 

proved guilty according to law in a public trial at which he 

has had all the guarantees necessary for his defence.  

43. In the case of V. D. Jhingan Vs. State of Uttar 

Pradesh reported in AIR 1966 SC 1762, the Hon’ble 

Supreme Court has held that It is also the cardinal rule of 
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our criminal jurisprudence that the burden in the web of 

proof of an offence would always lies upon the prosecution 

to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the 

accused is entitled to the benefit of the reasonable doubt.  

44. A person has, no doubt, a profound right not to be 

convicted of an offence which is not established by the 

evidential standard of proof beyond reasonable doubt.  

45. In the light of above discussions and reasons I am of 

the opinion that the prosecution has failed to prove the 

case against A-1 and A-2 beyond reasonable doubt under 

Sections 341, 323, 294, 34 of IPC and hence A-1 and A-2 

deserves to be acquitted of the offences leveled against 

them. 

ORDER 

46. Situated thus, A-1 and A-2 are acquitted of the 

offence under Sections 341, 323, 294, 34 of IPC and set at 

liberty forthwith.  

47. The bail bond of A1 and A2 will remain in force for 6 

(six) months from today by virtue of Sec. 437A Cr.P.C. 

Given under my hand and seal of this court on this 

23rd day of June, 2022 at Sonitpur, Assam. 

        

 

    

(Priyanka Saikia, AJS) 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 


